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Australia is a dynamic and vibrant country which 
has experienced rapid growth and development 

1500 250 Partners 
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ABOUT AUSTRALIA

city is Canberra which is located in the Australian Capital Territory and is home 

GOVERNMENT STRUCTURE

1901

Australia has a Westminster style system that has three 

FEDERAL GOVERNMENT

STATE AND TERRITORY 
GOVERNMENTS

INTRODUCTION

Australia boasts a stable economy which is due to a 

 >

during the Global Financial Crisis;

 >
environment that is supported by economic policies 

 >
that supported economic growth during both the  
Global Financial Crisis and the more recent   

ASEAN

legally binding arrangements to open up access to each 

countries that are party to these agreements account 

government in each legislative assembly is called the  

LOCAL GOVERNMENT

develop services used by the local community such as 

AUSTRALIA'S LEGAL SYSTEM 
AND THE LEGAL PROFESSION

made by courts can then be used to interpret similar 
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AUSTRALIAN SECURITIES AND 
INVESTMENTS COMMISSION 
(ASIC)
The Australian Securities and Investments Commission 
ASIC

securities industry through the Corporations Act 2001 
Corporations Act

 >

 >

 >

 >

 >

 >

products or services;

 >

 >

and services; 

 >

 >

AUSTRALIAN COMPETITION 
AND CONSUMER COMMISSION 
(ACCC)
The Australian Competition and Consumer Commission 
ACCC

Competition 
and Consumer Act 2010 CCA

AUSTRALIAN SECURITIES 
EXCHANGE (ASX)

ASX

 >

 >

 >

KEY REGULATORY BODIES 

AUSTRALIAN PRUDENTIAL 
REGULATION AUTHORITY 
(APRA)

APRA

AUSTRALIAN TAXATION OFFICE 
(ATO)

ATO

education loan program and the private health insurance 

AUSTRALIAN BUSINESS 
REGISTRY SERVICES (ABRS)

ABRS
in 2021 2024

ABR
more than 30

director ID

MBR

powers under the Business Names Registration Act 2011
Commonwealth Registers Act 2020 Corporations Act 2001 
and the National Consumer Credit Protection Act 2009

DID YOU KNOW? 

The ACCC can levy substantial fines on businesses 
for non-compliance with competition and 
consumer law (see section 8 below for more 
detail). Our specialist competition and consumer 
lawyers can help guide you in these matters.

DID YOU KNOW? 

Our capital markets team is noting an increased 
trend in Asia-based companies listing on the 
Australian Stock Exchange because of more 
favourable listing requirements here. We have 
considerable experience in advising off-shore 
companies in this position.
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HOW IS FOREIGN INVESTMENT 
GOVERNED IN AUSTRALIA?

 > 1975
FATA

 > 2015 
FATR

 >
Act 2015

 >

The Australian Treasurer has responsibility under the 

FIRB

and advising the Treasurer regarding the impacts the 
proposed investment may have on Australia's   

Policy

be adopted by the Treasurer when assessing applications 

 >

 >

WHO IS CAPTURED BY THE 
REGIME?

 > an individual not ordinarily resident in Australia;

 >
investor;

 >

• 

20% or more; or

• two or more individuals not ordinarily resident 

40

FGIs

20 40% or more 

corporate entities which may otherwise be operated 

FOREIGN INVESTMENT IN AUSTRALIA 

APPROVAL MECHANISM 

Action type Notification Requirement Penalties/Treasurer's powers

Notifiable action

Significant action

and approval obtained to extinguish 

Treasurer has powers to prohibit the 

Notifiable national 
security action

Reviewable national 
security action

obtained to extinguish Treasurer's 

Treasurer has powers to call in such an action 

10

8 contains 

which raise national security concerns and 
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TYPES OF INVESTMENTS THAT 
REQUIRE APPROVAL 

 >

screening thresholds; 

 >

• 
include leasehold and licence interests with a term 

5

50

• 

 > the industry or sector applicable to the target asset;

 >

 >

investments which can be captured and the monetary 

and exceeds the monetary screening threshold applicable 

Investment Type Details Monetary Threshold 

FTA 
Country 
Investor

Non-FTA 
Country 
Investor

FGI

Acquiring an Australian entity or business (other than Australian Land Entities)
10% or 

security business'

A national security business is one involved in or connected with a 

Security of 
SOCI Act

water and ports sectors to 11

Nil Nil Nil

Substantial interest 
20

sensitive business 

A$281m A$281m Nil

5% or more 
in Australian media 
business 

Nil Nil Nil

10% or The target carries on business wholly or partly in particular primary A$61 A$61m Nil

Substantial interest 
20

general 

A$1 216m A$281m Nil
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Investment Type Details Monetary Threshold 

FTA 
Country 
Investor

Non-FTA 
Country 
Investor

FGI

Australian land and Australian Land Entities
National security land Nil Nil Nil

Residential land
dwellings that could reasonably be built is less than 10

Nil Nil Nil

Agricultural land

995 1 1  
Act 1997

Chile 

A$1 216m

Thailand 

A$50m

A$15m 
cumulative

Nil

vacant
Commercial land is generally land which is not agricultural land or 

Vacant commercial land is commercial land which has no substantive 

Nil Nil Nil

A$1 216m 

and Hong 

A$61m Nil

developed
A$1 216m A$281m Nil

Mining or production 
tenement

A mining or production tenement giving the right under an Australian 
Chile 

A$1 216m

Nil Nil

Interest in Australian 
Land Entity which is an 
agricultural land entity

50 Chile 

A$1 216m

Thailand 

A$50m

A$15m 
cumulative

Nil

Interest in Australian 

holdings

An interest in an Australian Land Entity where 10 Nil Nil Nil

Interest in Australian 

developed holdings

An interest in an Australian Land Entity holding sensitive developed A$1 216m 

and Hong 

A$61m Nil

Interest in Australian An interest in an Australian Land Entity where less than 10 A$1 216m A$281m Nil

 

THE APPLICATION PROCESS

A$2 000 up to A$503 000

30 10 days 

consider when determining whether or not to approve an 

 >

 > whether the proposed investment may result in an 

product or a good or service in Australia;

 >

 > the impact on the economy and the community; and

 >

DID YOU KNOW? 

HWL Ebsworth has worked with a range of international clients on past transactions involving FIRB. We can 
advise on the approval regime and help make applications to FIRB if needed.
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COMPANIES
Branch versus subsidiary

 >
branch is not; and

 > a subsidiary only needs to lodge its own accounts 

Registering an Australian company

 > decide whether the company will be a public 
company or a proprietary company;

 >

 >

director ID;

 >

 >

24

ACN

to state a limit on its share capital and is able to issue 

and are not limited in the business activities which they 

BUSINESS STRUCTURES 

 > must have at least one director who 
ordinarily resides in Australia;

 > must have at least one shareholder;

 > must have no more than 50   

 >

 >
and other regulatory and corporate 

public company; 

 >

 >

reports with ASIC but more complex 

PROPRIETARY (PTY LIMITED) PUBLIC (LIMITED)

COMPANIES

 >
whom must ordinarily reside in Australia;

 > must have at least one shareholder;

 > must have at least one secretary who 
ordinarily lives in Australia;

 >

 >
and other regulatory and corporate 

proprietary company; and

 > is subject to more stringent corporate 
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PROPRIETARY V PUBLIC 
COMPANIES 

Large and small proprietary companies

 >

than A$50 million;

 >

25 million; and 

 >

Large proprietary companies must prepare and lodge a 

Registering a foreign company

individual or an Australian company authorised to accept 

more than 3

15 

ASIC will assign an Australian Registered Body Number 
ARBN

 >

 >

 > solicits or procures an order that becomes a  

outside Australia;

 >
on property;

 >

 >
31

 >

AFSL

Managed investment schemes

A managed investment scheme is an arrangement 

entity must be a public company and has a statutory 

JOINT VENTURES

joint venture will also need to decide whether they wish 

they wish the joint venture to remain unincorporated 
by entering into a contract regarding the particular 

PARTNERSHIPS

or companies agree to enter into business together 

must not have any more than 20

up to 50
may have up to 400
accountants is allowed up to 1 000
partnership carries on business under any name other 

'limited partners' have their liability limited to the extent 

TRUSTS
Overview
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FRANCHISE SYSTEMS

party the right to use and to sell products or provide 

F2022C00126
Competition and Consumer Act 

2010 

DID YOU KNOW? 

Working out how to structure a business in Australia requires careful consideration, not just from the 
viewpoint of corporate law, but also from a range of other legal perspectives. HWL Ebsworth is a full 
service commercial firm, and has the proven capabilities to provide you with advice on how to structure 
your business. Issues such as tax, liabilities, employment and regulated industries can be very important in 
deciding how to structure your business. We also have a dedicated franchising team who can assist in setting 
up and managing a franchise system. We can guide you through the options to help you choose what is best 
for you.

SOLE TRADERS
A sole trader is an entity or individual owning and 
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EMPLOYMENT LAW 

STRUCTURE OF AUSTRALIAN 
LAWS REGARDING 
EMPLOYMENT

 
2

 >

 >

EMPLOYMENT CONTRACTS
The employment relationship can only be established by 
the employer and employee entering into an employment 

 >

 >

 >
employment;

 >

 >

Employment contracts will generally include implied 

to the employer and an obligation to comply with 

 
 

 

employers it is important to have a comprehensive 
employment agreement in place as the statutory 
provisions regarding employment relationships primarily 

FAIR WORK ACT 2009 (CTH)

relationships is the Fair Work Act 2009 FW Act

 >

NES

 >
Commission

 >
'modern awards' which set minimum terms and 

and industries in Australia;

 >

an 'enterprise agreement' which can replace the 

that enterprise;

 >

 >

SUPERANNUATION

10

by employers is set to increase incrementally to 12% by 
2025

TERMINATION OF EMPLOYMENT

employee's dismissal in accordance with the employee's 

 >

employer's enterprise; and

 >

 >

 > temporary absence due to illness or injury;

 >

 >

 > absence during maternity leave or other   

WORKPLACE HEALTH AND 
SAFETY

Territories and Commonwealth government have now 

DISCRIMINATION
Federal and State laws also prohibit discrimination against 
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 REAL PROPERTY

Freehold title

 > easements;

 > mortgages;

 > caveats; 

 >

 >

and multiple living areas such as residential townhouses 

the owners' corporation which is operated by an 

Leasehold title

lease is a contractual relationship whereby the tenant 

be increased annually by methods such as a Consumer 

Crown land

DEALINGS WITH LAND
Overview

 >

 >

 >

 >

 > inspect the property;

 >
present owner;

 >

 >

 >

 >

'Dealings' with land in Australia are conducted online via 
PEXA

Notification to FIRB

Please see section 3

PLANNING, ENVIRONMENT 
AND DEVELOPMENT
State based laws and regulations govern planning and 

Applications should also be made to the local council 

development must also be in accordance with the local 

Environmental protection controls are implemented by 

the 
Act 1999 ( EPBC Act

protection authority which regulates and licences 

Real Estate Investment Trust

Investors may purchase a property or an interest in a 

DID YOU KNOW? 

In some projects, particularly in the energy 
and natural resources area, issues relating 
to native title and traditional land rights of 
indigenous Australians can arise. Our team 
includes prominent native title lawyers, and is 
consistently featured at the top rankings of legal 
publications such as Chambers & Partners and 
Legal 500 in the area of Native Title.
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TAXATION

OVERVIEW
Tax is imposed by both the Federal and State 

law is complex and you should obtain independent legal 

FEDERAL TAXES
Income tax

companies are taxed on their taxable income at the end 
30

 >
income and statutory income;

 >

subject to any applicable double tax agreements 

DTAs

 >
all Australian sources; 

 >

 > other statutory income that is brought to tax by 
a provision on some basis other than having an 

capital gains on assets that are not 'Taxable Australian 
TAP  

Act 1997

business in Australia through a permanent establishment 

12 5

30% 
however those with turnover below A$50 million can 

25
resident companies that pay income tax can record 

generally entitled to a credit against their own tax liability 

shareholders are not subject to dividend withholding tax 

WHT

Payment

amounts in 
the nature 

and amounts 
deemed to be 

10

dividends²
30
reduced to 15% under DTA but can 

Royalties 30
reduced to 15

 >

 >

that these amounts are not subject to dividend 

45

reaches A$180 001

representative capacity generally at 47

subject to special rules which can prevent losses being 

trusts that constitute 'public trading trusts' are taxed in 

MITs

 > 15

30

investor that is domiciled in a country with which 

and

 >

are not TAP and reduce the gain otherwise taxable to 

 >

 >
'trading business';

 >

must be carried on in Australia;

 >
under the 2001;

 >

 >

AMIT
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amount attributed to an investor member may decrease 

VCLP

20 200 000

The above venture capital and innovation concessions are 

Goods and Services Tax

GST

10

 >

 >
the supplier carries on; 

 > the supply is ‘connected' with the Australia and its 
external territories; 

 >

 >

75 000
supplies that are connected with Australia and its  

GST is not payable directly on 'input taxed supplies' 
however the supplier is not entitled to an input tax credit 

STATE TAXES
Stamp Duty

 >

 >

 > certain leasing arrangements;

 >

 >

The particular duties and the rates imposed vary between 

4% up to 7

8

Payroll Tax

Payroll tax is governed by the applicable Payroll Tax 

payable by an employer to its employees and in certain 

This tax is payable when an employee's total Australian 

As this threshold level is calculated on a monthly basis 

the business commences to operate where relevant 

4 75% to 6 85

Land Tax

755 000 2021 

ownership structures and is generally between 1 5% and 
2 67

2
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 COMPETITION AND CONSUMER LAWS 

CONSUMER GUARANTEES AND 
PRODUCT SAFETY 

the business that supplied the product to the consumer 

The consumer guarantee protection provisions under 

A$100 000

businesses will be classed as a supply to a 'consumer' 
where the purchase price is A$100 000

 >
related services;

 >

 >

 >

 > 500 000; and 

 >

• A$10 million; 

• 

• 
10
relevant corporate group in the preceding   
12

1 January 2011 ACL
in Schedule 2 2010 CCA

ACCC

There are 9
and 3

Goods

The supplier has title to the goods sold to the consumer

the goods

The goods correspond with their description

The goods correspond with any samples or 
demonstration models

express warranty given

Services

The services will be supplied in a reasonable time

CONSUMER PROTECTION

Misleading or deceptive conduct

The ACL prohibits misleading or deceptive conduct 

 > 500 000; and 

 >

• A$10 million; 

• 

• 
10
relevant corporate group in the preceding  
12

The law against misleading or deceptive conduct applies 
to almost everything businesses produce and say in 

Unconscionable conduct

The onus is on the stronger party to show that the 
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Unfair contract terms

 >

 >

20 

the contract is under A$300 000
12

payable under the contract is under A$1

 >
is prepared by the business and is presented on a 

 >

 > it goes beyond what is reasonably necessary to 

contract; and

 >

2021
(Bill
Government's 2018

2021

2022

COMPETITION LAWS
CCA

Cartel Conduct

Cartel conduct is prohibited civilly and also constitutes 
10 years in 

CAUs

 >

 >

 >

 >

the relevant goods or services; in relation to the other 

Cartel conduct is prohibited 'per se'; in other words 

Anti-competitive Agreements 

The CCA prohibits arrangements or understandings that 

Concerted Practices

The CCA prohibits 'concerted practices' that have the 

Conduct that might amount to a concerted practice 

Exclusive Dealing 

'Exclusive dealing' describes a vertical arrangement where 

 >

 >

Resale Price Maintenance 

The CCA prohibits vertical price restraints imposed by 
RPM

 >

 >

 >

 >
price at which goods can be resold; or

 >

Misuse of Market Power

The CCA prohibits a corporation with a substantial degree 

 >

 >

 >
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Mergers and Acquisitions - competition aspects

 >

 >

20% in the 

Authorisation and Notification

Conduct that is subject to the 'substantial lessening 

 >

 >

Class Exemptions

provided that the relevant parties provide a collective 
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TRADE MARKS

1995 Trade Marks Act
sign used or intended to be used to distinguish the goods 

 >

 >

have 15

10 years 

COPYRIGHT

as set out in the Copyright Act Copyright Act

copyright under the Copyright Act it must be 'original' in 

70
70

25

50 

INTELLECTUAL PROPERTY

PATENTS
The Patents Act 1990 Patents Ac

20
exploit the invention and to authorise another person to 

provisional application does not provide any patent 

DESIGNS

protected in Australia as a registered design under the 
Designs Act 2003 Designs Act

and designs disclosed in other design applications that 

March 2022 a 12 month grace period will be available 

trade or business;

10

CIRCUIT LAYOUTS 
Circuit 

Layouts Act

the active and passive elements and interconnections 

circuit layout must be original and not common place at 

must occur within 10
10 

20 
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PLANT BREEDER'S RIGHTS
Plant breeder's rights are regulated by the Plant Breeder's 
Rights Act 1994 PBR Act

recently exploited variety is one that has been sold with 
12

20 25 years 

DOMAIN NAMES
Domain names are not considered intellectual property 

auDRP

UDRP

 >

complainant has rights; 

 >

 > the domain name has been registered or 

TRADE SECRETS

BUSINESS NAMES

occurs through the Australian Securities and Investments 
Commission and by 2024

Both registers should be searched in order to determine 

The Privacy Act
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The Privacy Act

3
Territories have separate privacy legislation applying to 

Privacy laws regulate the way that government and 

Privacy Act is the 13 APPs

APP privacy policy

An organisation must have an APP privacy policy which 

Collection

tell the individual about certain matters in a personal 

Use and disclosure

Direct marketing

An organisation may only use or disclose personal 

the individual would reasonably expect their personal 

Cross-border disclosure 

such steps as are reasonable in the circumstances to 
ensure that the recipient does not breach the APPs 

disclosure the overseas recepient which handle the 

Data security and privacy by design

it complies with the APPs and any binding registered 

Access to personal information

An organisation has certain obligations when an 

Correction of personal information 

PRIVACY

Credit-related information

Mandatory data breach notification

Relationship to General Data Protection Regulation

GDPR

FREEDOM OF INFORMATION 
ACT
The

SPAM ACT

the Spam Act 2003 Spam Act

commercial electronic messages which are legitimately 

ACMA

DO NOT CALL REGISTER ACT
The Do Not Call Register Act 2006 DNCRA

DID YOU KNOW? 

Working out how to structure a business in Australia requires careful consideration, not just from the 
viewpoint of corporate law, but also from a range of other legal perspectives. HWL Ebsworth is a full 
service commercial firm, and has the proven capabilities to provide you with advice on how to structure 
your business. Issues such as tax, liabilities, employment and regulated industries can be very important in 
deciding how to structure your business. We also have a dedicated franchising team who can assist in setting 
up and managing a franchise system. We can guide you through the options to help you choose what is best 
for you.
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MIGRATION AND TEMPORARY 
ENTRY VISAS FOR EMPLOYMENT 
PURPOSES
Migration to and temporary entry into Australia are 

DoHA

States and Territories also have bodies whose purpose it is 

tougher economic times however greater scrutiny is 

TEMPORARY ENTRY FOR 
EMPLOYMENT

 >
400

 >

400

 >

 >

that can assist Australian business and which cannot 

A subclass 400

400 visa allows the visa holder to 

12 month 

Temporary Skill Shortage visa (subclass 482)

For Australian and overseas businesses wanting to bring 

TSS

holder and agree to meet certain obligations in respect 

occasions on which the visa holder can travel to and 

 >

 >

 >

 >

 >
and

 >

IMMIGRATION

 >
2 relevant employment experience 

in the last 5

 >

which means the visa applicant must not already have 
held two TSS visas in the short term stream during 

employer is approved as a sponsor and the position to be 

Labour agreements

agreement can be negotiated between those parties 
in special circumstances not covered by the standard 

might be used where there is a proven labour shortage 

BUSINESS OWNERS, INVESTORS 
AND SENIOR EXECUTIVES

PERMANENT EMPLOYMENT OR 
BUSINESS MIGRATION 

 >

 >

Employer Nomination Scheme and Regional Sponsored 
Migration Scheme visas

ENS

 >

 > direct entry stream; and

 >

The temporary residence transition stream is designed 
482 TSS visa

be less than 45

hold a 482
45

occupants where there is already a labour agreement 

Business Innovation and Investment visa (temporary 
and permanent)

188 888
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 >

 >
1 5 million 

 >
5 million 

in a complying investment in Australia and maintain 

 >
stage entrepreneurs who have been endorsed to 
develop their concepts and been nominated by a 

 >

The business innovation and investor streams have 

The Business Innovation and Investment Visa may be 

temporary visa holder can progress to a permanent 

USEFUL WEBSITES 

Federal Departments

Federal Regulatory Authorities

State Governments

Industry
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>

>

>

>

>

> Corporate Governance

> Energy and Resources

> Environment and Planning

>

> Financial Services Regulatory

> Foreign investment

> Government

> Health

>

>

>

> Insurance

> Intellectual Property

>

>

>

> Property

> Retail and Franchising

>

> Transport 

>

ABOUT US 

HWL Ebsworth is the largest legal partnership in Australia according to recent 

HWL Ebsworth offers expertise in:

OUR OFFICES

HOW WE ARE DIFFERENT
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